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In the wake of the U.S. Supreme Court’s 
decision1 upholding the Patient Protection 
and Affordable Care Act and the 

accompanying Health Care and Education 
Reconciliation Act (collectively, ACA), 
healthcare providers are attempting to gauge 
the effect of the new law on operations. Of 
particular interest is the impact upon 
financially stressed providers. The ACA will 
result in 32 million additional insureds through 
(i) broader Medicaid eligibility, and (ii) 
mandating that virtually every citizen obtain 
health insurance and establishing healthcare 
exchanges. The ACA also requires Medicare 
reimbursement reductions, reductions in aid 
to hospitals that treat uninsured patients, and 

lower reimbursements for hospitals failing 
to comply with the ACA’s quality mandates 
and reporting requirements. 

Given that community-based hospitals—
often those operating on a standalone basis 
and not part of a larger system—face exist-
ing operational deficiencies, the ACA could 
impose greater costs upon hospitals that need 
to meet certain levels of patient care to avoid 
decreases in reimbursement revenues.

The ACA contains a number of provisions 
having an acute effect on the liquidity of dis-
tressed hospitals. The American Hospital 
Association and other hospital groups pub-
licly support the law because it promises 
to create a large pool of additional insured 
individuals hopefully resulting in substan-
tially increased revenues. In fact, several 
for-profit hospitals’ stocks rose when the 
Supreme Court upheld the ACA.2 However, 

many community hospitals with a high Med-
icaid and uninsured patient population have 
expressed reservations regarding their abil-
ity to operate successfully after the ACA is 
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fully implemented.3 This article explains the 
key provisions of the ACA that may affect 
distressed hospitals.

Positive Impact on Liquidity

The Individual Mandate. The ACA is 
estimated to require health coverage for 
an additional 32 million previously unin-
sured individuals by 2019. The mandate will 
be enforced by a tax penalty, though it is 
unclear how many of those subject to the 
mandate will acquire health insurance given 
the size of the tax penalty and since the IRS 
is precluded from using certain enforcement 
mechanisms.4

The biggest advantage of the ACA for 
hospitals is the dramatic increase in the 
insured patient population. According to one 
estimate, by the time the ACA is fully imple-
mented in 2019, the newly insured individu-
als will generate approximately $40 billion 
in new revenue for hospitals.5 A hospital’s 
healthcare mission is also furthered since 
patients may no longer avoid visits due to 
lack of insurance.

Value-Based Purchasing. One aspect 
of the ACA with the potential to increase 
hospitals’ liquidity is its establishment of a 
value-based purchasing (VBP) program for 
Medicare and Medicaid payments based 
on certain quality measures. However, the 
VBP program imposes additional reporting 
requirements. When a hospital meets its 
required performance standard, it is eligible 
for an increased reimbursement rate. 

Concomitantly, reimbursements decrease 
if services fall below an expected standard.6 
It is unclear, however, whether distressed 
hospitals’ potentially increased payments for 
meeting performance goals will be offset by 
the costs of complying with the performance 
and reporting obligations (discussed below). 
This is noteworthy, as liquidity-constrained 
providers may also be the ones in the great-
est need of operational improvements and 
new capital investment to meet quality and 
patient care standards.

Expanded Medicaid Eligibility. The 
ACA also provides for the expansion of the 
Medicaid program to cover individuals and 
families earning 133 percent of the federal 
poverty level.7 This broadening of Medicaid’s 
eligibility requirements is expected to result 
in approximately 15 million additional insured 
individuals.8 While these additional insured 
individuals should result in more revenue-gen-
erating patients for hospital,9 the additional 
covered patients will be insured by Medicaid, 
whose reimbursement rates are currently far 
below those of Medicare (which itself is below 
market);10 therefore, the cost of treating these 
individuals may outpace Medicaid revenues 

for many hospitals.11 To improve the bottom 
line, the volume of government-payor patients 
must increase or new partnerships must be 
sought with other hospitals that have higher 
reimbursement rates.

Liquidity-Decreasing Provisions

While the policy goal of mandating 
insurance coverage and improving qual-
ity of care and patient outcomes align with 
the charitable mission of hospitals, the 
increased costs of implementing the ACA, 
in addition to the reimbursement reduc-
tions set forth therein, impose financial 
burdens on healthcare systems to imple-
ment the goals of the ACA.

Reduction in Aid for Charity Care. The 
federal government currently spends approxi-
mately $20 billion (of which $2.84 billion goes 
to New York hospitals) to assist mostly poor 
urban and rural hospitals (known as dispro-
portionate share hospitals) with the treatment 
of uninsured patients, including undocument-
ed immigrants. Undocumented immigrants 
are estimated to constitute approximately 
40 percent of the uninsured patients in New 
York City’s public hospitals.12

The federal government plans to cut the 
$20 billion allocated to disproportionate 
share hospitals to $10 billion by 2019 based 
on the assumption that the number of unin-
sured patients will decrease by at least half 
and broaden Medicaid eligibility after the 
ACA is fully implemented.13 However, this 
reduction does not account for the fact that 
a large number of uninsured patients are 
ineligible for Medicare or Medicaid because 
they are undocumented immigrants, particu-
larly in urban areas. Since hospitals cannot 
turn away those in need of emergency care, 
hospitals will still be required to treat their 
share of the over 11 million out-of-status 
individuals from other countries as well as 
the other recipients of indigent care. The 
substantial cut in aid available to dispropor-
tionate share hospitals will further strain a 
hospital’s liquidity.14

Reduced Reimbursement Rates. The ACA 
also provides for reductions in hospitals’ mar 
ket basket update15 (a higher reimbursement 

rate than the standard federal rate) from 2012 
till 2019. According to some estimates, this 
reduction will result in approximately $20 
billion less revenue for hospitals relative to 
current levels.16 However, some argue that 
this reduction will be more than offset by 
increased revenues due to the increased 
number of insured patients resulting from 
the implementation of the ACA.17

Long-term care hospitals and inpatient 
rehabilitation facilities may face additional 
reductions in their market basket update in 
connection with the ACA’s new increased 
quality reporting requirements. If they 
fail to comply with such quality reporting 
requirements, they face a reduction from 
their annual market basket update to their 
standard federal rate.18 Hospitals could there-
fore be strained not only by potential reduc-
tions in their market basket update, but also 
as a result of the additional administrative 
costs associated with the quality reporting 
requirements. New partnership and strategic 
alliances are likely to increase as the syner-
gies achieved from shared services amongst 
health systems will be required to offset the 
reduced reimbursement rates.19

Accountable Care Organizations. The 
ACA also offers certain incentives in the form 
of savings-sharing programs, to health care 
providers organized as accountable care 
organizations,20 which may have the effect 
of incentivizing physicians participating 
in such organizations to reduce hospital 
admissions, thus potentially drawing a larger 
share of the increased insured population 
away from hospitals, including distressed 
hospitals.21 On the other hand, to the extent 
hospitals seek accountable care organiza-
tion status, they could share in such sav-
ings. Hospitals participating in accountable 
care organizations striving to meet quality 
benchmarks will likely have expenditures 
to oversee and report on the services to 
receive the shared savings.

Value Based Purchasing. As noted 
above, the VBP program implemented by 
the ACA creates the opportunity for higher 
reimbursement rates for hospitals that meet 
certain quality benchmarks. However, this 
may require an increase in quality of care. 
Additionally, administrative burden will be 
imposed on hospitals in meeting the VBP 
reporting requirements with reductions 
in reimbursement rates if hospitals are 
unable to satisfy the requirements of the 
program.

Under the VBP program, the Medicare 
policy of penalizing hospitals if patients 
come down with certain “hospital acquired 
conditions” will now be extended to Med-
icaid.22 When a patient suffers from a “hos-
pital acquired condition,” the hospital is 
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penalized with a 1 percent reduction in the 
otherwise-applicable reimbursement rate. 
Unfortunately, the definition of a “hospital 
acquired condition” is only vaguely defined 
by the ACA, leaving such definition to the dis-
cretion of the Secretary of Health and Human 
Services. Hospitals are largely in the dark as 
to the ultimate impact of this provision on 
their revenues.

In addition, under the VBP program, hos-
pitals will be penalized if patients return to 
the same hospital from which they were 
discharged or another hospital in a “pre-
ventable readmission.”23 Initially, there are 
only three conditions that qualify for the 
“preventable readmissions” designation: (i) 
acute myocardial infarction, (ii) heart failure, 
and (iii) pneumonia. Beginning in 2015, four 
more conditions will also qualify as prevent-
able readmissions: (i) chronic obstructive 
pulmonary disease, (ii) coronary artery 
bypass graft, (iii) percutaneous transluminal 
coronary, and (iv) other vascular procedures. 
Reduced reimbursement rates for prevent-
able readmissions under the VBP program are 
calculated by reference to certain ratios for 
hospital readmissions within a certain period 
of time after a patient was discharged.

Distressed hospitals will necessarily incur 
additional labor and capital costs to improve 
operations and administrative costs associ-
ated with compliance with the substantive 
requirements of the VBP program and related 
reporting requirements in order to avoid 
reductions in Medicare payments.

Additional Requirements for Not-for-
Profit Hospitals. The ACA also obligates 
nonprofit 501(c)(3) tax exempt hospitals to 
conduct a “community health needs assess-
ment” and draft an implementation strategy 
to address the identified needs every three 
years.24 If any not-for-profit hospital fails to 
file such an assessment, it will face a $50,000 
tax.25 The ACA will also require such not-for-
profit hospitals to establish a written finan-
cial assistance policy, which includes, among 
other things, (1) the criteria for patient eli-
gibility for financial assistance, (2) the basis 
for calculating amounts charged to patients, 
and (3) what steps the hospital will take in 
the event of nonpayment, which steps must 
include reasonable efforts to discern whether 
such patient may qualify for financial assis-
tance.

In addition, the ACA imposes a limit on 
the amount such hospitals can charge for 
emergency or other medically necessary care 
to the amounts generally billed to insured 
individuals and a prohibition against the use 
of “gross charges.” Hospitals will necessar-
ily incur additional administrative costs in 
preparing the required community needs 
assessment and implementation plan and 
will face lower revenues based on the billing 

limitations imposed by the law. Distressed 
not-for-profit hospitals already face signifi-
cantly constrained liquidity, and increased 
reporting requirements will further limit criti-
cal operating cash flow.

Increased Reporting Requirements. The 
ACA also imposes increased reporting require-
ments by requiring any federally supported 
health care program (including hospitals that 
accept Medicare and Medicaid) to collect and 
collate a variety of data on patients.26 In addi-
tion, for-profit hospitals will incur additional 
administrative costs because they will now 
have to issue 1099 forms to all individuals 
or corporations from whom they buy more 
than $600 worth of goods or services. In the 
past, such forms have only been required for 
independent contractors.27

Capital Expenditure for Implementation. 
Some hospitals will be required to invest in 
capital expenditures to improve patient care 
standards and implement the ACA. To meet 
the reporting, administrative efficiency, and 
quality control requirements, distressed hos-
pitals likely have to revamp their technology 
infrastructures, such as migration to electron-
ic medical reporting. Liquidity-constrained 
hospitals may lack the available cash for 
these projects. The advent of private equity 
investment in healthcare systems may better 
facilitate ACA’s implementation that also may 
occur with healthcare systems conversion 
from non-profit to for-profit systems28—but 
only in states that allow for-profit entities to 
operate hospitals. The financing capability 
of stronger health systems or private equity 
funds would facilitate operational, technologi-
cal and clinical improvements to align with 
ACA as it is being implemented over the next 
several years.29

Conclusion

The ACA could increase distressed hospi-
tals’ liquidity by decreasing the uninsured 
population, which will mean that (i) many 
uninsured patients covered by dispropor-
tionate share hospitals will now be insured 
and (ii) many uninsured individuals who 
previously never sought hospital care or 
delayed or avoided medical treatment will 
now seek treatment. On the other hand, the 
ACA (i) imposes many additional report-
ing and quality-of-care related require-
ments, (ii) cuts Medicaid reimbursement 
rates, (iii) financially penalizes hospitals 
that fail to satisfy all reporting and qual-
ity requirements, and (iv) significantly cuts 
aid to disproportionate share hospitals for 
charity care without regard for the propor-
tion of such hospitals’ patients who remain 
uninsured.

To account for the various reimbursement 
cuts and additional reporting and compliance 

costs, hospitals will have to adopt additional 
efficiencies to ensure compliance with the 
ACA’s additional requirements is economi-
cal and should continue to work with the 
Secretary of the Department of Health and 
Human Services to implement the ACA in a 
common-sense and economical manner while 
preventing an undue burden on already strug-
gling hospitals.
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